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IN THE COURT OF ADDITIONAL SESSIONS JUDGE(FTC),
BISWANATH CHARIALI, ASSAM

Sessions Case No. 111/2018 u/s. 302 IPC
    (Arising out of G.R. No. 293/18)

            State of Assam

          -Vs-

           Sri Son Kr. Gorh. 

………….Accused

Present: Sri S. K. Ghosh, AJS
Additional Sessions Judge(FTC),
Biswanath Chariali, Biswanath.

Committed by: Smt. P. Hazarika Nair, SDJM (M),
Biswanath Chariali.

Advocate Appeared:

 
For the prosecution: Mr. A. Khatiwora, Learned Addl. P.P

          For the defence : Mr. Gopal Borah, Learned Legal Aid Counsel.

Date of recording evidence : 17.05.2019, 25.07.2019, 16.03.2020,

  07.04.2021 

Date of hearing argument : 19.04.2021.

Date of delivery of judgment :  26.04.2021.

JUDGMENT.

Narration of the case.

1. Criminal Law has been set in motion in connection with

the  instant  case  by  an  elder  against  his  own  younger  brother  for

murdering another younger brother. The informant facing cruel reality,

lodged a written ejahar with the then O/C of Biswanath Chariali Police

Station to the effect that on 22.03.2018 at about 4.30 p.m accused Son
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Kumar Gorh attacked Moshen Gorh in the courtyard of the house of the

informant and assaulting with fist and blows caused grievous injuries.

Consequent to such assault Moshen Gorh succumbed to injuries after a

while.

2. With the above allegation the O.C of Biswanath Chariali

Police  Station  registered  Biswanath  Chariali  P.S  Case  No.  151/2018,

U/S-302, IPC and police investigated into the matter. On completion of

investigation the charge sheet was submitted against Sri Son Kumar

Gorh (hereinafter  called the accused only)  u/s.302 IPC.  The  offence

u/s.302  IPC  being  exclusively  triable  by  the  Court  of  Sessions,  the

learned SDJM(S), Biswanath Chariali committed the case to this Court

for trial.

3.       After  the accused was  produced before this  Court  from

custody, he expressed his inability to engage an Advocate of his choice

to defend him. As such, the learned Legal Aid Counsel was appointed to

defend the accused at the expense of the State. After hearing both the

sides on the point of charge, taking note of the materials furnished

u/s.173  Cr.P.C,  as  this  Court  found  grounds  for  presuming  that  the

accused  had  committed  an  offence  u/s.302  IPC,  so  my  learned

predecessor  framed charge u/s.302 IPC and offences read over and

explained to the accused, to which he pleaded not guilty and stand for

trial.

POINT FOR DETERMINATION:

1. Whether on 22.06.2018 at about 4.30 p.m. with intention

or knowledge of causing death of Sri Moshen Gorh, the accused

assaulted said Moshen Gorh at Bamunipathar village and caused

death of said Moshen Garh and thereby committed an offence

punishable under section 302 IPC ?

4. Prosecution  examined  altogether  seven  witnesses

including the I.O. The accused has been examined u/s.313 Cr.P.C. He
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has not denied the incrimination made by the witnesses against him.

However, the accused has given an explanation in his defence that he

has not murdered Moshen but Moshen Gorh consumed country liquor

but did not have food continuously for 3/4 days and as such Moshen

Gorh died. But to substantiate the explanation so given by the accused

in his examination u/s.313 Cr.P.C, he has not led any positive evidence.

Nevertheless, to arrive at a decision whether the accused committed

murder intentionally of Moshen Gorh, the burden solely rests on the

prosecution.

DECISION AND REASONS FOR THE DECISION:

5. Perused the case record and meticulously gone through

the  evidence  available  record.  Heard  argument  advanced  by  the

learned counsel for both the sides. 

P O I N T  No.1.

6.       Before  discussing  other  oral  testimony  of  prosecution

witnesses,  I  like  to  place  the  medical  evidence  which  is  the  Post

Mortem report of the dead body, at the outset. 

7. P.W-3, Dr. Dipak Kumar Biswasi conducted autopsy of the

dead-body of Moshen Gorh under police requisition and detected the

following :

8.        There were fraught over mouth and dislocation of  intra

vertebral  joint  in  between lexical  and cervical  vertebrae.  There was

fracture of right 2nd, 4th rib at anterior auxiliary line, pleura and right

lung found punctured with haemhorrage. Heart found empty. Liver and

spleen found ruptured. Stomach contained liquid content, smelled like

alcohol. All  the injuries were of ante mortem in nature. The time of

death was within 24 hours.



Page 4 of 20
Sessions Case No.111/2018

Opinion:

9.            The  doctor  opined  that  the  cause  of  death  is  due  to

cerebra-vascular  accident  following  severe  hypovolemic  shock  as  a

result of the injuries sustained. 

10.          He  has  exhibited  the  post  mortem report  as  Exhibit  1

wherein Exhibit 1(1) is his signature.

11.       As per opinion of the Medical Officer the death was due to

cerebra-vascular  accident  following  severe  hypovolemic  shock  as  a

result of the injuries sustained. The Medical Officer detected dislocation

of  intra  vertebral  joint  in  between  lexical  and  cervical  vertebrae,

fracture of right 2nd and 4th rib at anterior auxiliary line, pleura and right

lung found punctured with  haemhhorrage.  Heart  found empty.  Liver

and  spleen  found  ruptured.  So,  now,  it  is  necessary  to  determine

whether the evidence adduced by prosecution are corroborated by the

Medical  report  and  whether  the  accused  person  is  liable  for  such

wound inflicted upon the deceased resulting his death.

12. Kailash  Sharma  (PW-1)  stated  in  his  evidence  that  he

knows the accused being his native villager. Informant Kusha Gorh is

the elder brother of the accused. The incident took place in the month

of  May or June in the last  year.  While he was available at  his shop

someone over telephone informed him that there was an incident of

murder at the residence of the accused. He went to the residence of

the accused and found that dead body of the elder brother of accused

namely  Moshen  Gorh  was  lying  inside  the  house.  He  also  found

accused at the P.O whom nearby peoples tied up. Nearby peoples also

told him that accused had murdered his elder brother.  He informed

police. Police went to the P.O and brought the accused along with dead

body. Police recorded his statements. He had not seen any injury mark

on the dead body.
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13.           PW-1 is cross examined at length by the defence where he

has admitted that he found Mahadev Gorh and Cheniram Gaon Burha

at  the  place  of  occurrence.  Mahadev  Gorh  informed  him about  the

incident over phone. The place of occurrence is about 3 KM away from

his shop. He along with Bir Chandra Rai, Nayak (VDP), went together at

the place of occurrence. He did not notice any injury on the person of

the accused. He has denied that nearby people did not report him that

accused murdered his elder brother. 

14. Bir  Chandra Rai  (PW-2)  has stated in his  evidence that

accused is his native villager. He knows informant Kusha Gorh. About 2

years ago Mahadev Gorh called in them nearer to his residence. He is

VDP Nayek. He went to the P.O which is the residence of the accused.

They found accused at P.O in tied up condition. He heard that accused

murdered his elder brother. He saw the dead body of the elder brother

of the accused inside the house. Public tied up the accused. They have

informed to Police Station. Police took the accused and recorded their

statements. Dead body was covered by cloths and as such he did not

see any injury over the dead body.  

15. This  witness  is  also  cross  examined  by  defence  and

thereby brought on record that he did not see the incident with his own

eyes. He also admitted that he does not know who tied up the accused.

He  has  denied  that  nearby  peoples  did  not  tell  him  that  accused

murdered his elder brother.

16. Madhavdev Gorh (PW-4) has stated in his evidence that

accused is  his  native  villager.  Informant  is  the  elder  brother  of  the

accused. On 22.06.2018 at about 11 a.m while he was returning to his

home after marketing through the village of the accused, he saw some

peoples infront of the house of the accused. He saw peoples assembled

in a temple of the village of the accused. He went there and saw that

Moshen Gorh was lying in dead condition. Dead body was lying by the

side of the road.  Accused had been making hulla there,  after being



Page 6 of 20
Sessions Case No.111/2018

over drunk. The wife of the accused told him that accused had killed

Moshen Gorh. Over telephone he informed VDP President and Secretary

namely Kailash Sharma and Kamaleswar Hazarika who on arrival at P.O

informed police. Legs of the deceased was swelling. The wife of the

accused told him that the accused had assaulted on the private parts

of  the  deceased.  Police  arrived  at  P.O  and  sent  the  dead  body  for

postmortem.  Police  arrested  the  accused.  Police  recorded  his

statements.

17. During cross examination he has stated that accused was

over drunk and nude and his brother got wear cloth to the accused. He

denied  that  he  did  not  state  before  police  that  on  the  date  of

occurrence at 11 am when he was returning from market,  he heard

noise of peoples in a temple nearer to the residence of the accused

and found the dead body of Moshen lying by the side of the road and

wife of the accused did not tell him that accused murdered his elder

brother.  He denied that accused did not murder his brother Moshen

Gorh. He also denied that he did not state before police that returning

from market he reached at the P.O. 

18. Pradip Hazarika (PW-5) who is I.O of the case stated in his

evidence  that  on  22.06.2018  he  was  serving  as  second  officer  at

Biswanath  Chariali  P.S  and  at  about  5.45  p.m.  got  a  telephonic

information from VDP Secretary, Kailash Sharma that accused Son Kr.

Gorh  after  murdering  his  the  elder  brother  laid  the  dead  body.  On

getting the information, the then O/C of the P.S made G.D Entry No.611

dated 22.06.2018 and directed him to visit the P.O. Accordingly he went

to  the  P.O  where  he found many peoples  assembled  including  VDP

Secretary. P.O is the house of accused and the deceased. He found the

dead body lying on the ground inside the house and accused had been

found apprehended. He had arrested the accused and forwarded to the

Court and got the dead body inquest and postmortem and collected

post mortem report. After completion of investigation he found a prima

facie case against accused Son Kr. Gorh u/s.302 I.P.C and accordingly
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laid charge sheet against  the accused.  He has exhibited the sketch

map of the P.O as Ext.2 wherein Ext.2(1) is his signature. He has also

exhibited the ejahar as Ext.3 wherein Ext.3(1) is the signature of the

then O.C of the P.S. He has further exhibited the charge sheet as Ext.4

wherein Ext.4(1) is his signature.

19.        In  his cross examination he has stated that he has not

mentioned  in  the  charge  sheet  that  the  Inquest  request  has  been

enclosed. Copy of inquest report is not available in the case diary. Later

on said that inquest report is available in the case diary. In the house

the  deceased,  the  elder  brother  of  the  deceased  and  his  wife

Padmeswari Gorh used to live.  PW-Mahadev Gorh did not state before

him that he reached at the P.O while returning from market. He has not

seized  any  weapons  because  accused  assaulted  the  deceased  with

hands. He has not seized the Gamucha by which the accused was tied

up. He has denied that he has investigated the case perfunctorily. 

20. Kusho  Gorh  (PW-6)  in  his  evidence  stated  that  Son  Kr.

Gorh is his own brother. Deceased Moshen Gorh is also his brother who

had been murdered by accused Son Kr. Gorh. The incident took place

about 2 ½ years ago. On the date of occurrence i.e on a Friday both

accused and the deceased consumed wine and thereafter there was a

quarrel between them and accused had assaulted Moshen Gorh and

thereby killed him and thereafter taken the dead body of Moshen Gorh

and  kept  the  same  inside  the  house  where  Moshen  lived  with  the

accused.  One  Montu  (His  native  villager)  informed  him  about  the

incident and on getting the information he returned to home at about 5

PM and saw that accused was in tied up condition and his younger

brother  Moshen  Gorh  was  lying  dead  inside  the  house  where  both

Moshen and accused were lived. In the mean time Police arrived at the

P.O  and  brought  the  dead  body  and  accused  after  arrest.  He  also

accompanied  the  dead  body.  Thereafter  dead  body  of  his  brother

Moshen Gorh was postmortem at Behali PHC. In respect of the incident

he  lodged  an  ejahar  at  Biswanath  Chariali  P.S.  Police  recorded  his

statement.
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21.            Defence  by  cross  examining  the  said  PW  brought  on

record that on the date of the incident he was working as day labour at

about 3 km. away from his house. Moshen was bachelor and used to

work and also consumed liquor. He had not seen the incident of killng

of Moshen Gorh by accused Son Kr. Gorh by his own eyes. While he was

returning to home, their native villager Montu reported him about the

incident. Prior to his arrival, police reached at the P.O. Lakhan Gorh and

Nanda  Gorh  were  available  at  the  P.O  while  he  reached there.  The

house wherein Moshen and Son Kr.  Gorh were living consists of two

rooms situated East-West directon. Moshen used to live on the western

side room. The room where Moshen was living contents cloths, Alna

etc. and the other room is kitchen. Dead body of Moshen was lying on

the ground inside the room looking towards sky wearing a short pant

and a half shirt. He had seen injury mark on the belly of the deceased

but he did not put off the shirt of the deceased.  He denied that Montu

did not inform him about the incident. He also denied that he deposed

falsely  that  accused  Son.  Kr.  Gorh  assaulting  Moshen  killed  said

Moshen.

22.  Padmeshwari  Gorh  (PW-7)  stated  that  she  knows  the

informant Kusho Gorh who is the elder brother of her husband Son Kr.

Gorh.  Accused  Son  Kumar  Gorh  is  her  husband.  On  the  date  of

occurrence  accused Son  Kumar  Gorh  and  his  elder  brother  Moshen

Gorh after consuming liquor quarreled with each other. Thereafter there

was fighting and accused Son Kumar Gorh assaulted Moshen Gorh and

thereby killed Moshen Gorh. At the time of the incident she was busy at

her workplace. One of their native villager Mahadev Gorh over phone

informed  about  the  incident  to  police  and  after  arrival  of  police,

arrested  the  accused  and  brought  the  dead  body  along  with  the

accused. Police recorded her statement.

23.           Defence by cross examination of the said witness brought

on record that  on the date of  incident  she alone went  to  her  work

place. After returning to home she found many people assembled at
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their residence. She found her husband was in drunken condition and

nearby people tied up him at the P.O. She had not seen the incident

with her own eyes.

24.         From  the  above  ratio  of  evidence  of  the  prosecution

witnesses it appears that not only the informant but also the wife of the

accused  and  other  independent  witnesses  have  categorically

implicated the accused for death of his elder brother. However none of

them have personally witnessed the alleged occurrence of the accused

killing his elder brother by assaulting with hand and fist as alleged in

the ejahar.

25. Defence  also  thoroughly  cross  examined  the  M.O  and

thereby brought on record through the M.O that he cannot say who

performed inquest over the dead body. If the deceased had fallen with

very heavy force on a hard substance, the ribs might break in that way.

The liver and spleen were ruptured due to fracture of the ribs. He found

rigormortis in the dead body and therefore he found the death have

occurred within 24 hours. The rigormortis depends upon temperature.

In  winter  rigormortis  develops  lately  in  comparison  with  summer

season.

26. Defence thereby made an attempt to make out a case of

falling on hard substance, the deceased sustained the fracture injury

and thereby the liver and spleen were ruptured which resulted death of

the  deceased.  But,  if  we  look  into  the  cross  examination  of  the

informant it appears that he has stated that the house wherein Moshen

and Son. Kr. Gorh were living consists of two rooms. The room where

Moshen was living contents cloths, Alna etc. So, the defence failed to

bring out anything in evidence about availability of any such kind of

hard substance falling over which there may be cause of fracture of

ribs. The evidence of the informant showered plenty of water on the

attempt  of  the  defence.  Consequently,  case  remains  without  any

probable defence story. 
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27. However, with the plea that there is no eye witness of the

incident, the defence made an attempt to shake the credibility of the

prosecution’s story. While arguing the case, the defence pointed out

that there is no inquest report of the dead body and no seizure has

been made by the I/O in connection with the case. As such prosecution

case has no legs to stand and thus prayed for acquittal of the accused

but defence failed to made out any probable case suggesting as to how

the deceased sustained injuries and died.

28. Having  gone  through  the  case  diary  it  appears  that

Inquest  Report  is  very  much available  and the  I/O  during  his  cross

examination later  on stated that  Inquest  report  is  available  in  case

record, so the plea of the defence that inquest over the dead body had

not been done is nullified on the face of the evidence of the I/O itself. 

29. So far non seizure of anything in this case is concerned,

the I/O in his cross examination very clearly stated that as the incident

happened assaulting with hands, so he did not seize any weapon of

offence. So, far non seizure of Gamucha by which accused was tied up

is concerned, it has no connection with the alleged incident and it’s

non seizure hardly shake the credibility of the prosecution’s case.

Evaluation of Evidence.

30.              Admittedly the informant of this case is elder brother of

both the deceased so also the accused and in his evidence he has

categorically stated that on the date of incident both the accused and

deceased being his brothers consumed liquor and thereafter there was

a quarrel between them and accused Son Kr. Gorh assaulted Moshen

Gorh and thereby killed Moshen and thereafter taken the dead body of

Moshen Gorh and kept the same inside the house where Moshen lived

with the accused Son Kr. Gorh. He was not available at his residence at

the time of the incident and one of their native villager Mantu informed

him about the incident and after returning to home he came to know

about the incident and saw that his younger brother Moshen Gorh was
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lying  dead  inside  the  house  and  accused  was  tied  up  at  P.O  and

thereafter  police  came  and  took  the  dead  body  and  arrested  the

accused. He lodged ejahar in respect of the incident. 

31. The  said  piece  of  evidence  of  the  informant  not  only

corroborative  with  his  previous  statements  made u/s.161  Cr.P.C  but

also fully corroborative with the contents of the ejahar lodged by him

on all material points.

32. So  far  other  witnesses  of  the  prosecution  side  is

concerned,  the  wife  of  the  accused Padmeswari  Gorh  as  PW-7 also

stated that on the date of occurrence accused Son Kr. Gorh and his

elder brother Moshen Gorh after consuming liquor quarreled with each

other.  Thereafter  there  was  fighting  and  accused  Son  Kr.  Gorh

assaulted Moshen Gorh and thereby killed Moshen Gorh. Their native

villager Mahadev over phone informed about the incident to police and

after arrival of police, arrested the accused and brought the dead body

along  with  the  accused.  Mahadev  Gorh  as  PW-4  stated  that  over

telephone he informed VDP President  and Secretary namely Kailash

Sharma  and  Kamaleswar  Hazarika  who  on  arrival  at  P.O  informed

police. The wife of the accused told him that the accused assaulted the

deceased.  Police  arrived  at  P.O  and  sent  the  dead  body  for

postmortem. Police arrested the accused. One Bir Ch. Rai as PW-2 has

stated that about 2 years ago Mahadev Gorh called in them nearer to

his residence.  He is  VDP Nayek.  They went to the P.O which is  the

residence  of  the  accused.  They  found  accused  at  P.O  in  tied  up

condition. He heard that accused murdered his elder brother. He saw

the dead body of the elder brother of the accused inside the house.

Public tied up the accused. They have informed to Police Station. Police

took the accused and recorded their statements. Kailash Sarma on the

other hand as PW-1 stated that on the date of incident while he was

available at his shop, Mahadev Gorh over telephone informed him that

there was an incident of murder at the residence of the accused. He

went to the residence of the accused along with Bir Ch. Rai and found



Page 12 of 20
Sessions Case No.111/2018

that dead body of the elder brother of accused namely Moshen Gorh

was lying inside the house. He also found accused at the P.O whom

nearby peoples tied up. Nearby peoples also told him that accused had

murdered his elder brother. He informed police. Police went to the P.O

and brought the accused along with dead body.  

33. From the above ratio of evidence of the PWs-1,2,4,6 and 7

it appears that they are equivocal that the accused assaulted his elder

brother and thereby murdered his elder brother Moshen Gorh and they

have  found  the  dead  body  of  the  deceased  inside  the  house  and

accused was found in tied up condition at the P.O. On arrival of police,

arrested the accused whom was tied up by nearby peoples and took

the dead body for post mortem.

34. PW-3 the  doctor  who  performed  post  mortem over  the

body of Moshen Gorh found (i)  dislocation of inter vertebral  joint in

between lexical and cerebral vertebra, (ii) fracture of right 2nd and 4th

ribs at anterior axillary line, (iii) pleura and right lung found ruptured

with hemorrhage (iv)  Liver  and Spleen found ruptured.  (v)  Stomach

contained liquid content, smelled like alcohol. 

35.         PW-3(doctor)  opined  that-  All  the  injuries  were  ante

mortem in nature and time of death was within 24 hours.

36.      During examination of the accused u/s.313 Cr.P.C, he has

admitted  all  the  implicating materials  appearing against  him in  the

evidence while confronted. Nevertheless, he has offered an explanation

that he has not murdered Moshen Gorh rather Moshen Gorh consumed

country liquor but did not have food continuously for 3/4 days as such

Moshen Gorh died which indicates special knowledge of the accused

that  the  deceased  did  not  have  food  for  3/4  days  but  consumed

country liquor but he has not offered any explanation as to how the

deceased sustained injuries although evidence is available on record
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that both the accused and deceased consumed country liquor together

and thereafter quarreled. 

37.              In the case of Shambu Nath Mehra vs. State of Ajmer,

reported  in  AIR  1956  SC  404,  Hon’ble  Supreme Court  observed  as

under:

              “ 9 This lays down the general rule that in a criminal case the

burden of proof is on the prosecution and section 106 is certainly not

intended to relieve it of that duty. On the contrary, it is designed to

meet certain exceptional cases in which it would be impossible, or at

any rate  disproportionately  difficult,  for  the prosecution to  establish

facts which are “especially” within the knowledge of the accused and

which  he  could  prove  without  difficulty  or  inconvenience.  The  word

“especially”  stresses  that.  It  means  facts  are  pre-eminently  or

exceptionally  within  his  knowledge.  If  the  section  were  to  be

interpreted otherwise, it would lead to the very starting conclusion that

in a murder case the burden lies on the accused to prove that he did

not  commit  the  murder  because  who  could  know  better  than  he

whether he did or did not. It is evident that that cannot be the intention

and the Privy Council  has twice refused to construe this section, as

reproduced in certain other Acts outside India, to mean that the burden

lies on an accused person to show that he did not commit the crime for

which he is tried. These cases are Attygalle Vs. Emperor A.I.R 1936 P.C.

169 and Seneviratne vs. R. ( 1936) 3 All E.R. 36,49…..”

38.  In Trimukh Maroti Kirkan Vs. State of Maharashtra reported

in (2006) 10 SCC 681, the Hon’ble Apex Court again has observed as

hereunder:

“ 14. A Judge does not preside over a criminal trial merely

to see that no innocent man  is punished. A Judge also presides to see

that a guilty man does not escape. Both are public duties. (See Stirland

vs. Director of Public Prosecution 1944 AC 315 quoted with approval by

Arijit Pasayat, J. in State of Punjab vs. Karnail Singh 2003 Cri. LJ 3892).

The law does not enjoin a duty on the prosecution to lead evidence of
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such character  which is  almost  impossible to  be led or  at  any rate

extremely difficult to be led. The duty on the prosecution is to lead

such evidence which it is capable of leading, having regard to the facts

and circumstances of the case. Here it is necessary to keep in mind

Section  106  of  the  Evidence  Act  which  says  that  when any fact  is

especially within the knowledge of any person, the burden of proving

that fact is upon him.”

39.           Thus we find that as the accused was very much present

with the deceased at the place of occurrence at that relevant time, it is

his burden to prove the fact that he was not responsible for the death

and all the injuries which were found on the person of the deceased.

He has no explanation in his examination u/s-313 Cr.P.C as to how his

elder brother Moshen Gorh sustained such grievous and serious injuries

on several vital parts of his body. The evidence that emerged from the

ocular  evidence  of  the  various  witnesses  as  examined  by  the

prosecution including the PW-3 Medical Officer, we find that the victim

died of injuries sustained by him on his vital parts of body.  According

to PWs-1,2,4,6 and 7 the accused was found in drunken and tied up

condition just after the incident at the place of occurrence.           

40. From  the  above  discussion  it  can  be  narrated  that

prosecution succeeded in proving the following circumstances which

also led to corroborate the oral evidence of witnesses examined by the

prosecution. The circumstance proved are as follows:

1. Accused  and  deceased  are  own  brothers  and  lived  in  the

same house.

2. Both  the  accused  and  the  deceased  on  the  date  of

occurrence  consumed  liquor  together  and  thereafter

quarreled and accused assaulted the deceased.

3. Thereafter deceased died followed by injuries inflicted on his

person and death was found within 24 hours by doctor on

examination. 
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4. Accused  was  tied  up  by  the  nearby  peoples  at  P.O  for

murdering his elder brother Moshen Gorh and police arrested

the accused from the P.O in drunken conditon. 

5. No  undigested  or  semi  digested  food  was  found  in  the

stomach of  the deceased but contained liquid smelled like

alcohol.

41.              The explanation of the accused inherently indicates that

the  accused  had  especial  knowledge  that  the  deceased  consumed

country liquor but did not have food continuously for 3/4 days and as

such, an injury in any vital part on the deceased would have been fatal

for the deceased and inspite of knowing the said fact, several grievous

and serious injuries were caused on the person of the deceased which

were even sufficient to cause death in ordinary course and just after

the incident the deceased succumbed to injuries at the P.O itself while

the accused and the deceased were together but surprisingly no injury

was found on the person of accused after the incident. There is also

nothing available on record that any third person came in the way of

the accused and deceased or the deceased went out from the P.O and

met with any other person. All these go to make this Court to believe

that  it  is  the accused who is  responsible for  the death of  his  elder

brother  Moshen  Gorh  and  he  intentionally  had  killed  him  causing

grievous  injuries  on  several  vital  parts  of  the  body  after  deceased

taking  the  opportunity  of  weakness  of  the  deceased  being  empty

stomach.                      

42. Hence,  the  evidence  adduced  by  prosecution  are

conclusively favouring the hypothesis of the guilt of the accused. There

is no other circumstances found prevailed in the case to hold a view

otherwise than that of the prosecution case. There is no probability to

draw a circumstance favourable as to the innocence of the accused.

The ocular testimony of PWs-1,2,4,6 and 7 is sufficiently corroborated

by Medical Evidence (Post Mortem Report) and as such, it is held safely

that it is none but the accused who inflicted the injuries on the person

of the deceased which resulted the death of Moshen Gorh. 
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43. There is nothing available on record that there was any

enmity or hatred of the accused with the witnesses of the case. As

such there is no reason to falsely implicate the accused by the PWs,

amongst whom PW-6 is the own elder brother as well as PW-7 is the

wife of the accused whereas rest witnesses are his neighbour and VDP

personnel. As such the evidence of the witnesses are fully reliable and

trustworthy.

44. So from all  angles it  is  overwhelmingly established and

proved  beyond  all  reasonable  doubts  that  it  is  the  accused  who

committed the offence of killing the victim assaulting mercilessly on

the various vital parts of the victim followed by a quarrel. So, it is a

clear case of culpable homicide.

45. Now  the  very  crucial  point  is  to  be  addressed,  as  to

whether the alleged offence of the case in hand is a case of culpable

homicide amounting to murder or not amounting to murder.

46. Admittedly difference is  very fine between the culpable

homicide amounting to murder and not amounting to murder.

47. It is well settled principle of law that “Culpable homicide”

is  the  genus  and  “murder”  is  it's  species  and  all  “murders”  are

“culpable homicides”, but all “culpable homicides” are not “murders”.

48. The  facts  and  circumstances  of  the  case  in  hand

transpires  that  the  deceased  died  at  the  P.O  followed  by  injuries

inflicted on the various parts of his body. So, question to be determined

as to whether the injury inflicted on the person of the deceased was

likely to cause death or with the intention of causing bodily injury likely

to cause death i.e 2nd clause of Section.300 IPC.

49. In the case of Rajinder-Vs-State reported in 1978 SC 1420

the Hon’ble Supreme Court held that :
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50. “The question whether a bodily injury inflicted is likely to

cause death is  one of  the facts to be decided by the Court  on the

evidence and circumstances of the case. It will depend upon the part of

the body on which the injury was inflicted, the nature of weapon used

and the force of the stroke etc.”  

52. Herein this case several  injuries  had been inflicted and

each one of the injuries are not only grievous but also over the vital

parts of the body and anyone of it might have caused death of the

deceased and the injuries were caused on the person of the deceased

knowing fully well that the deceased consumed country liquor but did

not have food for 3/4 days and a single injury on the vital part on the

person of the deceased was fatal and sufficient to cause death of the

deceased. Inspite of knowing the said fact well, the accused did not

take any chance of sparing the deceased and inflicted as many injuries

in  the  vital  parts  of  the  deceased  though  anyone   of  them  was

sufficient for the death of the deceased.

52.        So,  the  case  does  not  fall  in  any  of  the  exceptions

enumerated in Section 300 IPC to hold the death of Moshen Gorh to be

culpable  homicide  not  amounting  murder.  Therefore,  case  of  the

accused would thus be covered by clause ”2ndly” of section 300 of IPC

and he would be guilty of the offence of murder.

53. In the result, from the facts and circumstances of the case

in hand and from the above discussion, I hold that the prosecution has

succeeded  in  bringing  home the  charge  under  Sec.302  IPC  against

accused Son Kr. Gorh beyond all reasonable doubts. Hence, I hold Son

Kr.  Gorh  guilty  of  committing  the  offence  under  Sec.302  IPC  and

accordingly convict him u/s.302 IPC.

54. The Probation of Offenders Act, is not applicable to cases

under Section 302 IPC. Therefore, the accused is not entitled to get the

benefit of the relief as envisaged under the said Act.
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SENTENCE HEARING

55. Heard the accused, namely Son Kr. Gorh on the question

of  sentence.  He  has  prayed  for  imprisonment  for  life  only. Heard

learned Additional P.P who could not bring any iota of evidence about

previous conviction of the accused for commission of similar kind of

offence. The punishment for committing the offence under Section 302

IPC is death or imprisonment for life and fine. The case in our hand is

not a rarest of rare one. Therefore, in my considered opinion, if  the

accused is sentenced to undergo the minimum sentence prescribed by

law, the same will serve the ends of justice. The point is accordingly

decided.

O R D E R.

56. Considering  the  entire  facts  and  circumstances  of  the

case, I sentence the accused namely Son Kr. Gorh to undergo rigorous

imprisonment  for  life  and  to  pay  fine  of  Rs.5,000/-,  in  default  to

undergo  simple  imprisonment  for  six  months,  for  committing  the

offence under Section 302 IPC, which, in my opinion, will meet the ends

of justice in this case. The period of detention already undergone by

the accused during investigation  and trial  shall  be set  off from the

sentence of imprisonment. Issue jail warrant. 

57. Let a certified copy of this judgment be furnished to the

accused free of cost, immediately and the accused is informed about

his  right  of  preferring  appeal  against  the  judgment  and  order  of

conviction and sentence of this Court.

58. The  case  record  transpires  that  during  the  course  of

investigation it has been revealed that the accused Moshen Gorh was

bachelor and left behind no dependents. Further, the deceased was not

a source of income for anyone. So, there is no prevailing circumstances

in  this  case  that  anyone  requires  rehabilitation  or  compensation.
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Hence, I do not deem it feel necessary to award compensation in the

instant case.

59. A  copy  of  this  judgment  be  forwarded  to  the  District

Magistrate,  Biswanath  in  compliance  with  the  provision  laid  down

u/s.365 Cr.P.C.

60. Judgment is pronounced and delivered in the Open Court

in presence of accused. Judgment is prepared on separate sheets and

tagged with case record. Case stands disposed of on contest.

61. Given under my hand and seal of this Court on this 26 th

day of April, 2021 at Biswanath Chariali.

Shri S.K.Ghosh, AJS
    Addl. Sessions Judge (FTC),
    Biswanath Chariali.
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APPENDIX.

Prosecution witnesses.

1. Kailash Sarma  PW-1.

2. Birchandra Rai PW-2

3. Dr. Dipak Kumar Biswasi P.W-3.

4. Mahadev Gorh P.W-4.

5. Pradip Hazarika P.W-5.

6. Kusho Gorh P.W-6.

7. Padmeswari Gorh P.W-7.

Defence witnesses

NIL

Court witnesses.
Nil

Prosecution Exhibits.

1. Postmortem Report Exhibit 1.

2. Sketch Map Exhibit 2.

3. Ejahar Exhibit 3.

4. Charge Sheet Exhibit 4.

Defence Exhibits.

Nil

           Shri S.K.Ghosh, AJS
  Additional Sessions Judge(FTC),

                      Biswanath Chariali.


